METROPOLITAN AREA PLANNING COMMISSION

MINUTES
December 21, 2000

The regular meeting of the Wichita-Sedgwick County Metropolitan Area Planning Commission was held Thursday,
December 21, 2000 at 1:30 p.m., in the Planning Department Conference Room, 10" floor, City Hall, 455 North Main,
Wichita, Kansas. The following members were present: Chris Carraher, Chair; James Barfield, Frank Garofalo; Bud
Hentzen; Bill Johnson; Richard Lopez; Ron Marnell, John W. McKay, Jr., Jerry Michaelis; George Platt; Harold Warner;
and Ray Warren. Susan Osborne-Howes and Chris Anderson were not present. Staff members present were: Marvin S.
Krout, Secretary; Dale Miller, Assistant Secretary; Donna Goltry, Principal Planner; Scott Knebel, Senior Planner; Barry
Carroll, Associate Planner, and Karen Wolf, recording secretary.

1. Approval of meeting minutes for November 9, 2000

CARRAHER “Are there any addition or corrections to the minutes?”

PLATT “Yes. | would like to amend Page 86 to show that on Item No. 12, | abstained.”

CARRAHER “Okay. Without objection, so ordered.”

HENTZEN “On Page 74, about a third of the way down the page, it quotes me as saying ‘in fact, regarding the school
district, the citizens of Wichita approved a $184 million bond issue’. That should actually be $284 million. | don’t know if |

said it wrong, but it should be $284 million.”

CARRAHER “Okay. Without objection, so ordered. Are there any other additions or corrections to the minutes? With
that in mind, | will yield the floor to Mr. McKay.”

MOTION: That the Metropolitan Area Planning Commission approve the minutes
of October 9, 2000 as amended.

MCKAY moved, GAROFALO seconded the motion, and it carried unanimously
(11-0).

CARRAHER “Are there any items on the subdivision agenda that need to be pulled for reconsideration?”
MCKAY *“I would like to comment on Item 3/1.”

CARRAHER “Why don't we go ahead and take care of the subdivision items and then we will move on to the vacation
items?”

MCKAY “Okay.”

CARRAHER “Seeing as how there isn’'t a need to pull either Item 2/1 or 2/2, | would open the floor for a motion to approve
the subdivision items as presented.”

Subdivision Items 2/1 and 2/2 were approved subject to the Subdivision Committee recommendations. MARNELL
moved, LOPEZ seconded the motion, and it carried unanimously (11-0).

2/1. DED2000-00034 - Dedication of a Utility Easement from Rhonda and Neil Widener, on property described as:

The east 2 feet of the west 10 feet of the west 100 feet of Lot 30, Third Clarkdale Subdivision, Sedgwick
County, Kansas. Located east of Seneca, north of 61* Street South.

PURPOSE OF DEDICATION; This Dedication is a requirement of Lot Split No. SUB 2000-101 and is being dedicated
as a requirement by City Engineering to increase the 8-foot easement to the 10-foot standard.

Planning Staff recommends that the Dedication be accepted.

2/2. DED2000-00035 - Dedication of a Utility Easement from Louis Confessori, for property described as:

The west 2.0 feet of the east 10 feet of the south 90 feet of the west 150 feet, Lot 10, Block 8, Parkwilde
Addition to Wichita, Sedgwick County, Kansas. Generally located south of Central, west of West Street.

PURPOSE OF DEDICATION: This Dedication is a requirement of Lot Split No. SUB 2000-96 and is being dedicated as
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a requirement by City Engineering to increase the 8-foot easement to the 10-foot standard.

Planning Staff recommends that the Dedication be accepted.

3/1. VAC2000-60 - Request to vacate a portion of the platted 25-foot utility easement, on property described as:

The south 4.00 feet of the north 30.00 feet of the west 80.00 feet of the east 105.00 feet of Lot 24, The Havens,
an Addition to Wichita, Sedgwick County, Kansas. Generally located on the southwest corner of Central and
Cedar Downs Circle.

The applicant is requesting to vacate a portion of the platted utility easement to expand site width for proposed home.
SUBDIVISION COMMITTEE'S RECOMMENDED ACTION:
The Subdivision Committee recommends approval subject to the following conditions:

1.  Any relocation or reconstruction of utilities made necessary by this vacation shall be the responsibility of
the applicant.

BARRY CARROLL, Planning staff, “This particular case was considered on December 14, 2000. There was
considerable discussion associated with this case. The Water and Sewer Department representative expressed a
concern about this particular case and ultimately the Subdivision Committee voted to approve a vacation with a modified
Hold Harmless Agreement. The agent was supposed to get with the staff of the Water Department and work out the
terms of that prior to that meeting. As | understand it, that has not been completed. The agent is here today.

The Water and Sewer Department does not support a vacation for this particular case. They are asking for a Hold
Harmless Agreement, due to the proximity of this sewer line to the house. Consequently, we are supporting that same
position, not to support a vacation, but a Hold Harmless Agreement. There should not be both, as | understand it, both a
vacation and a Hold Harmless Agreement. | will respond to any questions that you might have.”

MICHAELIS “Mr. Carroll, maybe you can refresh my memory, and Mr. Lopez might be able to help me here, but | thought
that we voted to defer that. We didn’t vote to approve it with, we voted to defer it, based on the applicant working out an
agreement.”

CARROLL “As | understood it, we were to go forward with it, and they were trying to work the details out prior to this
meeting.”

MICHAELIS “I think Mr. Lopez had made a motion, and then | made a substitute motion to defer it. Unless | am way off
base.”

CARRAHER “Do we have Subdivision Committee minutes or anything that can clarify this issue? It seems like we are at
kind of an impasse here, and | would like to be sure how to approach this.”

CARROLL “As | recall, the agent had asked that we go forward to the request.”

PLATT “My recollection is that we approved the vacation, subject to a Hold Harmless Agreement being worked out with
the Water Department and approved by Legal. | voted against it because | felt it should have been deferred, and that the
Subdivision Committee should see the Hold Harmless Agreement before it was moved forward. But my recollection was,
though, that the intent of the motion was that it would not appear before the Planning Commission until that had been
agreed upon.”

LOPEZ “I think that is correct. We talked about the deferral and then we continued the discussion that until they had that
Hold Harmless Agreement worked out, it wouldn't come back to us. | believe that is how it went. We originally went for a
deferral, and then went on past that because we weren’t going to get that passed.”

MICHAELIS “Okay.”

CARRAHER “With that in mind, and | believe a consensus reached, we will continue on with this issue. | believe, before
we discussed this that Mr. Carroll was ready to stand for questions. Are there any questions for staff regarding this
issue?”

MARNELL “The agreement that you referred to, has it been reached or not?”

CARROLL “As | understand it, it has not.”

MARNELL “Then what is it doing here.”
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KROUT “The day after the Subdivision Committee, we prepare the agendas and mail them out so we put it on the
agenda, assuming that it could get worked out within the next week. | guess we didn't know until today whether or not it
would be worked out. So we are reporting to you that it is not worked out.”

LOPEZ “Correct me if | am wrong, but | think we agreed, when we made the motion that it wouldn’t come back to us for
any movement until the agreement was worked out. | had asked if it was going to be on the agenda next week at the
meeting, and they stated that it would be on the agenda, but if it isn’t worked out, it won't be coming forward.”

CARRAHER “So is the chair to assume that right now, this issue has not been worked out to where it should be
presented before us at this time? The chair is at a loss here on how to approach. | am hearing to defer it.”

MCKAY “Let’s hear from the applicant. We have only heard from the staff. The applicant is here.”
CARRAHER “That is a good idea. Would the applicant like to speak?”

PHIL MEYER “l am with the Baughman Company, agent for the applicant. | think we are asking this to be before you
today because | don't think we can work out a Hold Harmless Agreement. You asked us to try to work one out. The
impasse we are at, and there are two representatives from the Water and Sewer Department here and Vicky Huang from
the Engineering Department, who was at the Subdivision Committee meeting is here.

The Water and Sewer Department, and | am speaking for them, so they can correct me, have changed their minds and
no longer wants any of the easement vacated. They want only a Hold Harmless Agreement.

Warren arrived at 1:40 p.m.

The Subdivision Committee’s motion was to vacate the easement, which is what we want, in conjunction with a Hold
Harmless Agreement, in case the house is damaged. We feel that we have to have the easement vacated. We don't
want that cloud on the title to follow this piece of property every time it is sold.

In my mind, and | will go into as much detail as you want, there is no reason why the vacation case shouldn’t be
approved. We have adequate distance from the sewer to the edge of the easement. The distance from the edge of that
easement to the sewer is no different than anywhere else in town. | went back to my office and tried to figure out why you
guys ever platted a 25-foot easement. It should have been a 20-foot easement. That is all we put sewers in are 20-foot
easements. Once upon a time in our design, we had a storm sewer in that same easement. We do go to 25 foot when
we have a storm sewer and a sanitary sewer together. Somewhere along the process, we pulled the storm sewer out of
the design. They switched it to a 25-foot utility easement, rather than a 20-foot. Rather than reducing the size of it. If we
would have made that change, this thing would never be in front of you and that sewer would be in the exact same
location out there in the field.

We met with Engineering before ever filing the case in front of you. We had the support of the Engineering Department to
do the vacation cases. We originally requested to vacate 5 foot of the utility easement. Vicky came back to me and said
she couldn’t support that. She said she would support 4 foot, but | can’t do the extra foot, they needed the clearance for
the sewer to match it like it is all over town. So we agreed with that. We were revised our footprint, pulled a foot out of
the house, and proceeded on with the 4 foot vacation case for the utility easement.

Since then, and after the meeting at which there was such a debate on this, Vicky went back to Mike Lindebak, who is the
City Engineer, and showed him the case and said ‘here is the stance | took--here is what | did. What do you think? He
also told her that he was okay with that. | called him yesterday and got permission to stand here and tell you, from him,
that he is okay with the vacation case. That the way Vicky supported it when | worked it out with her was adequate to
him, and he supported it.

So what | have is the two different departments in disagreement here. | would like to ask the Planning Commission today
to approve the vacation case just as we presented it--as we started it. Water and Sewer is going to want to come up here
to the podium and tell you that there should be no vacation at all, that it should be just a Hold Harmless Agreement. | am
going to tell you that I've got adequate distance between that sewer to the edge of the easement, to maintain it, to repair
it. No different than anywhere else in town. There are a lot of instances where there is this much clearance from a sewer
to an edge of an easement with a structure sitting there. With that, | will answer any questions you might have. Or, | will
come back up after you hear some more conversation from the city staff.”

CARRAHER “l am going to have you stand for questions, Mr. Meyer.”
BARFIELD “Was it your understanding that this was approved with a condition that the agreement had to be in place?”

MEYER “It was clearly my understanding that the vacation case was approved, subject to us working out a Hold Harmless
Agreement that had adequate wording in it.”

BARFIELD “Well, | just want to be sure that that is the same understanding that the staff had. | am asking this of Barry.
Was it your understanding that it was approved with a condition that the Hold Harmless Agreement be in place?”
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CARROLL "It was my understanding of the motion. That the vacation, plus | think the term was used ‘modified Hold
Harmless Agreement’. They were to work it out and the Law Department was to review it. If it was okay, then that was
how it would be.”

BARFIELD “If that was the understanding we had, | don’t see how we could possibly move forward with this.”

MEYER “I think the Water and Sewer Department is asking you to change your original motion that you made at the
Subdivision Committee hearing. Because that motion was to support the vacation. Now they are saying ‘no vacation at
all’.”

MICHAELIS “Mr. Meyer, | think we need to point out, too, and correct me if | am wrong, but | think at Subdivision, you
made a point of the fact that that is the normal procedure you go through on a vacation. You typically go to Engineering
and get their permission, and then from there, in this case, with their permission, you went down and were granted a
conditional building permit, based on them saying ‘okay’. So you did the normal policy that you normally do.”

MEYER “I followed what | consider my standard operating procedure. | got Engineering’s approval before we ever went
forward. We even modified our original request a little bit, to match what Vicky felt comfortable with.”

KROUT “First, | probably want to tell the Planning Commission that | think the staff is going to have to talk about this and
see if we need to modify our practices so that we don't get into this situation of Water and Sewer and Engineering not
agreeing.

At the Subdivision Committee, and | don't recall exactly what the twist was, but you said that you wanted to do a modified
Hold Harmless Agreement. Can you remind the Planning Commission what was the modification, and have you talked to
Water and Sewer about that?”

MEYER “Yes. | think my original comment was that | didn't want any Hold Harmless Agreement, but if the Subdivision
Committee felt that was necessary to support the vacation, | would agree to it, if we could modify it. The Hold Harmless
Agreement, generically off of the shelf, basically says if anything goes wrong with that sewer and that easement, it is the
homeowner’s responsibility to repair and maintain it. That is really an unfair liability to strap this lot with. So my comment
was, if we have to have a Hold Harmless Agreement, let's at least modify it so that it is fair to this homeowner. | think Rob
(Younkin) had made some statements that he was concerned that maybe the backhoe would hit the house and maybe
they were too close, and something like that. We were going to modify that Hold Harmless Agreement to where, if
something happened to the house, the city was not held liable.

| still stand behind my original comment--I don’t want any Hold Harmless Agreement. But if that is the way the Planning
Commission feels it has to be approved, that is fine. But we need the easement vacated for clear title purposes. There is
no reason the easement shouldn't be vacated. We have adequate separation between the sewer and the edge of the
easement.”

JOHNSON “Mr. Meyer just hit on the point that | think the real discussion was about. | am sure that Water and Sewer will
get up here and talk in a minute, but | think their concern was about a hose breaking on a backhoe, and the arm swinging
around and hitting the house. The city didn't want to be liable for that because of the tight quarters. It wasn't that they
couldn't get in there and do the work. | think that is what the Hold Harmless was about. It had to do with the city and what
could happen to the house. | guess | would agree. | wouldn’t want that on the title that in the event that anything goes
wrong with that sewer. He already kind of hit on that.”

MEYER “There are locations all over town where there are sewers that close to the edge of an easement and a structure
up against the edge of that easement. This isn’t a unique thing in my view. It never was when | first filed this and it still
isn't.”

MARNELL “l think you may have just answered the question | was going to ask. What are the real clearances in this
case from the proposed plans, and are they typical of what you would see in sewers. | happen to have a sewer that runs
beside my house. | am one of the people that have a rare, side sewer easement. So | am very familiar with building
requirements getting next to that.”

MEYER “We occasionally put sanitary sewers in side lots. Not a whole lot, but occasionally we've got them running
through blocks. We are constantly putting storm sewers in side easements. In my opinion, there is not a whole lot of
difference between the two on getting into it and repairing it and taking care of it. It is not unusual.”

MARNELL “But the same concerns that Water and Sewer expressed that a hose could break on a backhoe. It would
happen in any number of places in town if they were working on sewers that are just as close as this would be.”

MEYER “It could happen downtown here. Look at all of the buildings with the sewers running in the alleys.”

CARRAHER “Are there any further questions of the applicant? Thank you, Mr. Meyer. Before | open it up to the gallery,
since we do seem to have an impasse here between the two departments. First of all, | would like to have a
representative of the Water and Sewer come to the podium and state their case. After that, a representative from the
Engineering Department.”
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ROB YOUNKIN “l am here for the Water and Sewer Department. We are opposed to the vacation. The reason is that
the Hold Harmless Agreement is a vehicle to allow encroachment into an easement. You have a situation here where,
unfortunately, a basement has been poured and a portion of the third car garage is encroaching into an easement. It is
unfortunate that it is there, but unfortunately it is there. The vehicle that we have in place is a Hold Harmless Agreement,
which will allow that encroachment, while at the same time, it holds us harmless in case we bang into that house or do
damage to whatever is encroaching. By the same token, that encroachment is also very close to the sewer. He says it is
adequate. Our opinion is that it is not adequate, quite frankly. Because when you take into consideration that the roof is
overhanging that, it is our opinion that we are closer than what they showed in the sketch that they provided.

The Hold Harmless Agreement vehicle, besides allowing the encroachment, it says that in the event that their construction
or whatever they have encroached on that easement, if that causes damage to the facility that is in there, in this case, a
sanitary sewer, because they caused the damage, they should be liable for the cost to repair it. It is simply a matter, in
our prospective, that we are looking to protect the interest of the city and the interest of the department and the interest of
the rate payer. If we have to ago in there later, after they have constructed the house where that is located, if we have to
dig down in excess of 8 feet to get to the sewer and we are only 3 or 4 feet away, in all likelihood, there is going to be
some kind of damage to that property. But by the same token, to do that kind of work, one of two things would probably
have to happen. If we have the equipment to go out there and do that work, that is fine. That would reduce some of our
costs, but we are still going to have to look at some form of type sheeting on whatever excavation we have to do.

If it is too close and we are uncomfortable, we may have to hire a contractor to do that work. Then that is an extraordinary
cost. The Hold Harmless Agreement says that in the event that those extraordinary costs occur, that the property owner
is responsible. The easement was shown and has been platted there since the plat was done. We went out and looked
at the site and what is encroaching is the third part of a three-car garage. The typical property out there has a two-car
garage. Without the third car garage, this property would be sitting there outside the easement and we wouldn’t be having
this discussion at all if they had built a simple two-car garage and built the same kind of home which is typical out there.

We went through the neighborhood. There are very few single-family homes there with the three-car garage. Those are
at the south end of the properties. Next door to this property and the next few houses down are all typically two-car
garages. Across the street from those are twin homes with typically two-car garages. In this case, they have a two-car
garage lot that they are trying to put a third car garage on. It is the third car garage that is encroaching. It is not our fault
that they built that. The Water and Sewer Department was not involved in the early discussions. If we would have been,
we would have said no from square one because even though yes, we will be 5 feet or so from the edge of the easement
when they are done, and that is typically where we are. We are 5 feet from the edge of an easement, but that easement
is typically running along the backside of a back yard, or in your case, you probably have some side-yard set back that
you had to observe. That easement would probably be within the side yard set back. But the edge of your house would
not be 3 feet from the sewer. The sewer would not be within 3 feet of a house, it would be within 5 feet of a back yard, or
5 feet from a side yard. It is not typically within 5 feet of a house.”

CARRAHER “Are there an questions for Mr. Younkin?”

JOHNSON “Being out there, looking at the residence adjacent to this where you said there are two car garages, would
there be space where they could add a third garage on some of these lots?”

YOUNKIN “I think generally probably so.”

MARNELL “Do you have a copy of the site plan with you there?”

YOUNKIN “Not with me, no.”

MARNELL “When | look at this drawing, unless | am misinterpreting, it looks like | can see where the sanitary sewer runs
with respect to the easement lines on these properties. There is one lot marked as 24, which is the one we are concerned
with. But when you go to the right, which would be the lot to the east across Cedar Downs Circle, it looks like the sewer is

much closer to the property line there than it would be to this vacated piece here.”

YOUNKIN “That is correct. The sewer is skewed as it goes through. Across the street from Lot 24 is Lot 3. If you look at
the plat, Lot 3 is much larger than Lot 24.”

MARNELL “It would appear to me that we already have a situation right across the street that is totally legitimate that is
actually closer than what the applicant is asking for.”

YOUNKIN “That is correct, but the property across the street is a much larger lot. The house that is on it is further south
and there is much more clearance between the easement and the house.”

MARNELL “l guess in the case of property rights, what does that have to do with anything? It would be the right to build
up next to that easement line. That property owner on Lot 3 could build right adjacent to that line as long as they never
crossed into that.”

YOUNKIN “That's right. They could build up to the edge of that easement. That is correct.”

MARNELL “It would be closer to the actual sewer than Lot 24 would be.”
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YOUNKIN “That is correct, but they are not encroaching into an existing easement. The easement was there when they
were ready to build the house. We would have liked to have been involved in the early discussion, but unfortunately, we
were not.”

MCKAY “I would like to take it in reverse. You said earlier that the depth of this sewer was 8 feet? It is 8 feet deep?”
YOUNKIN “Yes, sir.”

MCKAY “And you also went into detail to say ‘well, if it was 8 feet deep the chances of it caving off because it is so close
to this’ and everything else, | think that the OSHA standards are if it is anything over 6 feet you have to shore up to begin
with. Isn’t that correct?”

YOUNKIN “That is correct.”

MCKAY “And | guess | am having a real problem, having been around here for a couple of years, that all of a sudden we
are starting now to...I look at it that if go the way you want to do this, that we are going to do away with vacation of
easements whatsoever.”

YOUNKIN “Ideally, that would be correct.”

MCKAY “I understand where you are coming from, but | am having a real problem with the fact that all of a sudden here
now, you want a Hold Harmless Agreement, we don’t want to do vacation of easements anymore. You've got 25 feet plus
the right-of-way of Central to go in there and work. | am having a real problem with this, Rob. | can't support your
stance.”

YOUNKIN “One thing that is not shown on this...do you see the wall easement? There is a masonry wall that is
approximately 5 feet tall, it is a laid up brick. As it approaches Cedar Downs Circle, the street, it also swings to the south
and encroaches the easement on that side, which we will be addressing at a later date with Phil again. But the drawing is
probably to scale and it doesn’t look bad here, but when you get out there and you see the confines that we actually have
to work in, it is much more difficult. It is much tighter than what you are seeing because what you are looking at is
basically a sewer that is as deep as from the ceiling to the floor and we are (indicating) that far from a house. That is the
problem. And if something happens to that house, even though we have a Hold Harmless Agreement that says that the
property owner agrees to waive all claims of law, what will happen is that we will still probably be sued. That would be my
guess.”

MCKAY “Has that happened in the past?”

YOUNKIN “We have not been sued yet. But by the same token, for a number of years, Hold Harmless Agreements were
handed out fairly easily for a number of items. We were basically giving away access to utilities, not just ours, but the
other utilities and easements, who are in those easements because those easements because those easements were
granted to have public services and provide access and service to the public. If we allow different facilities or different
people to encroach, we are losing the ability to access our facilities, making it more difficult to provide service. It is
definitely more difficult to maintain. If something would happen to that in the near future and we had to go in there and try
to tear up his side yard to work on it, No. 1 it is going to slow us down trying to be so careful and not damage the property,
and if there is damage, then that is going to be a mess to go on.

The biggest thing, too, is that the only part of this house that is encroaching is the third car garage. They could eliminate
that third bay of that third car garage and they wouldn’t be encroaching in any way. We would have tight confines, but we
would still be able to get in and maintain it at a reasonable level at reasonable expense. But with that third car garage
encroaching the way it is, and that is the only part of this property that is encroaching, it makes it very difficult to maintain
that sewer in that location.”

MCKAY “But the flip side of a Hold Harmless agreement is that you don't have to be careful then. Your guys can go out
there, swing the backhoe around, hit it, back into it, do anything else. You have no responsibility because you have a
Hold Harmless Agreement. So where does the responsibility stand?”

YOUNKIN “Well, that has to deal with good customer service. We would not go out there willy nilly and slam into the
house just because we can. We try to avoid that.”

MCKAY “l didn't say that. | am saying that by the same token if you tell your guys ‘you’ve got to be within these certain
confines and you can't be reckless’ they will do so. But if you've got a Hold Harmless Agreement, the flip side of it is that.
You can do anything you want to and there is not a thing in the world that the owner can do.”

YOUNKIN “We would not do that. Whoever we would send out, our people or our agent, to go out and do the work, they
would be careful. But in the event that something happens, like if the hose breaks on a backhoe, and it swings into the
house, that is an accident. It is for those accidents that the Hold Harmless is supposed to hold us harmless. If that house
was not there and the hose broke, we wouldn't hit the house and there would be no problem. If that third car garage was
not there and the hose breaks and the bucket swings, we still don't hit the house. But with that third car garage there,
there is a good chance that we could hit the house.”
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CARRAHER “We are going to move on to a new line of questioning. Mr. Hentzen.”

HENTZEN “The third bay of the garage. How much does it encroach upon the present easement?”
YOUNKIN “Approximately 4 feet.”

HENTZEN “Approximately 4 feet.”

YOUNKIN “Right. Which is the part that they want to vacate.”

HNTZEN “Sure. And do you know, builder get a permit from the permit people?”

YOUNKIN “The builder was able to get a conditional permit from OCI to do some footing of some foundations. They do
not have the full permit.”

HENTZEN “A conditional permit to put the foundations in. Do you know if they were restricted to stay out of that
easement by that information on the permit?”

YOUNKIN “l do not. A representative from Central Inspection could probably give you the answer to that, but | don't
know.”

CARRAHER “Are there any further questions for the speaker. Thank you, Mr. Younkin. Now, | would like to hear from a
representative of the Engineering Department.”

VICKY HUANG “I am representing City Engineering. Like Phil said, before he filed the vacation case, he did come in and
talk to me. We agreed that we can support the vacation case and based on that, he went and got Central Inspection to
give them a Conditional Permit to start construction.

The reason | agreed--1 guess there are three reasons that | look at. One is the existing easement is 25 feet, and they
request to vacate 4 feet. We still have 21 feet, which meets our minimum standard for easement, which is 20 feet. The
sewer is about 8 to 9 feet deep in that location, which is a typical depth of a sewer. Pretty typical all around the City. The
third reason is that there are, all over the city, where some sewers go through side yards between two houses. In those
instances, typically we have a 20 foot easement centered on the lot line and the sewer will be on the center of one side,
which makes it 5 feet from the edge of the easement. A house could be built, in many cases, 5 feet from the sewer. That
was my reasoning in agreeing to this vacation case. | think Engineering still holds that position. We would not object to
the vacation of the easement in this instance.”

CARRAHER “Are there any questions for Ms. Huang?”

MICHAELIS “Just a point of clarification that | think is very critical here. Even with the 4 foot vacation that they are asking
for, do you still feel that you have technically one foot more than you typically do in your other easements?”

HUANG “Well, because the 1 foot extra is from the standard width of 20 feet, but the sewer, since it is closer to the edge,
when they vacate 4 feet, the sewer is still 4 to 5 feet away.”

MICHAELIS “Which is the normal practice?”
HUANG “Yes.”
MICHAELIS “Okay. Thank you very much.”

PLATT | hate to sound like the Supreme Court, but you said, and | think | am correct, that you think it is still the position of
the Engineering Department. Is it or isn't it? Do you support the vacation or don’'t you?”

HUANG “We are not opposed to this vacation case.”
PLATT “I just wanted to be sure.”

KROUT “Vicky, do you recall, have we vacated easements to leave 4 feet of distance between the sewer and the side
line?”

HUANG “I would be very consistent. | want to protect this standard for the easements, so if there are some people who
want to vacate an easement and make it less of a standard easement, we have always been in the position of not
agreeing to the vacation of any of the easement to leave us with less than standard easement.”

CARRAHER “Are there any further questions of the speaker? Thank you, Ms. Huang. Is there anyone in the gallery who
is wishing to speak either in favor or in opposition to this item? Seeing none, Mr. Meyer, you have an opportunity for
rebuttal if you so chose.”
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MEYER “I think the point | would like for the Planning Commission to understand today is that | am not out there asking
for something really unique. | am not out there trying to slip something by and slide it through that is not appropriate. If
anything, the thing should have only been platted as a 20-foot utility easement in the beginning. If that would have
happened, the sewer would be in the exact location, my house would be where it is at, if not a foot north, and we wouldn't
be having this discussion.

Vicky mentioned, and | was going to point it out to you, when you run sewers through side yards, you have a 20-foot utility
easement. The sewer sets, usually, 5 foot off of the center line; five foot from the edge of the easement. You have 6 foot
side yard setbacks, so at that point, your side yard setback doesn’t control where the house goes, the easement controls
where the house goes. That house sets on the edge of that easement. | think just about every subdivision that is platted
has that situation in it. Those sewers have got to run through side lot lines occasionally, to get to the other block. It
doesn’t happen a lot, but it happens on almost every subdivision. | just want you to know that we are not asking for any
big favors here--we are not trying to slide anything past anybody. We really felt like we did our homework. We took the
easement back to where it probably should have been, and we would like to ask for your support today in approving this.”

CARRAHER “Are there any questions of the speaker.”

WARNER “Mr. Meyer, were you aware that you were going to encroach on the easement before you got your conditional
permit and put the foundation in?”

MEYER “No. We pulled our conditional permit after we met with the Engineering Department and had their support.”
WARNER “Then you are telling me that you were aware that you were going to be on the easement.”

MEYER “Yeah.”

WARNER “You didn't find this out after that.”

MEYER “We didn't go build it and then find it. We are not trying to correct the situation. No. We knew that. We pulled
our condition based on the support to complete the vacation.”

WARNER “That was my point. This is not after the fact.”
MEYER “No. We are not trying to correct a mistake.”

CARRAHER “Are there any further questions of the speaker? Thank you, Mr. Meyer. We will move it back to the
Commission. Are there any further questions of commentary regarding the item?”

MCKAY “I think, like | said earlier, that by us coming in and asking for a Hold Harmless Agreement, that is almost like
what an easement is anyhow. The city or utility companies have the right to come in and work on stuff when they do
something, you know, tear up a fence or hit a house or something. It is part of the whole idea. So | have a problem with
that. | think we are setting a precedent that from now on any time there is an easement vacation that we are going to
have to put up a Hold Harmless agreement. With that, | am ready to make a motion.”

MOTION: That the Planning Commission recommend to the governing body that
the request for the easement be approved as originally requested, without the
Hold Harmless Agreement.

MCKAY moved, MICHAELIS seconded the motion.
CARRAHER “Are there any further questions regarding the motion, or any commentary regarding the motion?”

WARREN “What he is saying is that he is moving to vacate the easement as requested by the applicant without a Hold
Harmless Agreement?”

MCKAY “Right.”

JOHNSON “After hearing this case last week for | don’t know how long, and | don’t know how long we have been on it
today, | have to agree with Commissioner McKay, but | think the real thing that | have a problem with is here two
departments for the City of Wichita is in disagreement and we are going to get to choose which one is right and which one
is wrong, which | don't like. | wish it hadn’t come to this. | think it is kind of unique. Being on here for a couple of years
myself, | have seen some cases where somebody has gotten off and got a basement in an easement and we have
vacated them, and as far as | know, we haven't had any Hold Harmless Agreement. Now, on this case, when they were
asked before they ever took a permit out and being in the construction business, | have seen what you sign when you
take a conditional permit out, so | am not so sure that isn’'t why this came back like this. Like | said, | am going to support
the motion, even though | don't feel comfortable about it because | think we are trying to decide which one of the
department of the city is right. | hope that this doesn’t happen again.”

CARRAHER “Thank you, your point is well taken.”
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MICHAELIS “The only comment | would like to make, too, is kind of along those same lines. | think it is kind of hard for us
to change the rules in the middle of the game. If we have a policy in effect that has been used and utilized for a number
of years, there is no reason, all of a sudden, to try to penalize somebody for using that. If we don't like the policy, let's
change the policy from here on out, but | don't think it is fair to ask this person to be a scapegoat.”

GAROFALO “l am looking here at the Subdivision’s vote. It was 5-1. Apparently there were 5 who favored the Hold
Harmless Agreement at that time. | am kind of curious as to what is changing their minds at this point. Can you enlighten
us on that?”

MICHAELIS “Primarily the main reason is because the applicant was saying that he would defer it than have it defeated.
This was the solution to go through there. So it wasn't a question, necessarily, that we supported the Hold Harmless, it
was a question of if that could be worked out between them, then that would be okay. Obviously, that hasn’t been worked
out between them. But that was the reason for it.”

PLATT “l agree with Mr. Johnson. | don't like the position that we are in today at all. But those things happen, so we
have to live with it, | guess. | am not going to support the motion though. It seems to me that the arguments for it are well
taken. | guess my approach is that the lot was platted, the easement was established, the building plans were based on
that, and now, we are, in essence, asked to make an exception here. It seems to me that when someone wants an
exception that they have to also assume some of the responsibilities for granting the exception. It seems to me here that
that is where the Hold Harmless Agreement is legitimate and should be executed. | would support the vacation with the
Hold Harmless Agreement, but not without it.”

CARRAHER “Is there anyone else who would like to speak to this item?”
VOTE ON THE MOTION: The motion carried with 9 votes in favor

(Michaelis, Warren, Warner, McKay, Johnson, Hentzen, Lopez, Marnell,
Carraher) and 3 in opposition (Platt, Garofalo and Barfield).

KROUT “This will go to the City Council for a final decision and we will try to get the two departments together to discuss
this before we schedule that City Council agenda item.”

3/2. VAC2000-00061 - Request to vacate a protection drainage ditch, described as:

A Tract of land, 130 feet wide, extending 65 feet on each side of a center line, described as follows: Beginning
at the center of the South line of the N1/2 of the SE1/4 of Section 24, Township 28 South, Range 1 West, and

extending thence Northwesterly along a 3 degree, 20 minute curve to the left, to the center of said section, and
containing 62 acres, more or less. Generally located near 47" Street South and Meridian.

REASON FOR REQUEST: To correct an error in the description of the protection drainage ditch right-of-way which will
be relocated on the proposed Hidden Creek Addition to match existing improvements.

To correct an error in the description of the protection drainage ditch right-of-way which will be relocated on the proposed
Hidden Creek Addition to match existing improvements.

Based upon the information available prior to the public hearing, staff recommends the MAPC make the following findings
and recommendation to the City Council:

A. That after being duly and fully informed as to fully understand the true nature of this petition and the propriety of
granting the same, the MAPC makes the following findings:

1. That due and legal notice has been given by publication as required by law, by publication in the
Wichita Eagle of notice of this vacation proceeding one time November 28, 2000, which was at least
20 days prior to this public hearing.

2. That no private rights will be injured or endangered by the vacation of the above-described drainage
dedication, and the public will suffer no loss or inconvenience thereby.

3. In justice to the petitioner(s), the prayer of the petition ought to be granted.

B. Therefore, the vacation of the drainage dedication described in the petition should be approved subject to the
following conditions:

1. This Vacation request shall be placed on the same City Council agenda as the Hidden Creek Addition
is considered.

2. Any relocation or reconstruction of utilities made necessary by this vacation shall be the responsibility
of the applicant.
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SUBDIVISION COMMITTEE’S RECOMMENDED ACTION:

The Subdivision Committee recommends approval, subject to

1. This Vacation request shall be placed on the same City Council agenda as the Hidden Creek Addition is
considered.

2. Any relocation or reconstruction of utilities made necessary by this vacation shall be the responsibility of
the applicant.

CARRAHER "“Is there anyone in the gallery who is here to speak on this item? Okay, there is someone here to speak.
Mr. Carroll, | am going to yield the floor to you.”

BARRY CARROLL, Planning staff “This is a request to vacate a protective drainage ditch. It is simply to correct an error
in the description and it will be relocated on the proposed Hidden Creek Addition, to match existing improvements. We
are in support of this request.”

CARRAHER “Are there any questions of staff? Thank you, Mr. Carroll. Is the applicant here?”

BRAD RILEY “l am with Southborough Partners. This is pretty simple; it is just as he said. We just want to correct the
legal description of the improvements there. We are not changing anything. Just so that this is recorded correctly on the
new plat."

CARRAHER “Okay. Are there any questions of the speaker? Thank you, sir. | am assuming there is no one in the
gallery who wishes to address this item either in favor or in opposition. Okay, then | will move it back to the Commission.
What is the pleasure of the Commission?”

MOTION: That the Planning Commission recommend to the
governing body that the request be approved.

JOHNSON moved, WARNER seconded the motion, and it carried unanimously
(12-0).

CHRIS CARRAHER, Chair, read the following zoning procedural statement which is applicable to all City of Wichita
zoning cases:

Before we begin the agenda, | would like to take this opportunity to welcome members of the public to this meeting of the
Metropolitan Area Planning Commission. Copies of the agenda for today's meeting, the public hearing procedure, and
copies of staff reports on zoning items are available at the table nearest to the audience.

The Commission's bylaws limit the applicant on a zoning or subdivision application and his or her representative(s) to a
total of ten minutes of speaking time at the start of the hearing on that item, plus up to two minutes at the conclusion of
that hearing. All other persons wishing to speak on agenda items are limited to five minutes per person. However, if they
feel that it is needed and justified, the Commission may extend these times by a majority vote.

All speakers are requested to state your name and address for the record when beginning to speak. When you are done
speaking, please write your name and address, and the case number, on the sheet provided at the table nearest to the
audience. This will enable staff to notify you if there are any additional proceedings concerning that item. Please note
that all written and visual materials you present to the Commission will be retained by the Secretary as part of the official
record. If you are not speaking, but you wish to be notified about future proceedings on a particular case, please sign in
on that same sheet.

The Planning Commission is interested in hearing the views of all persons who wish to express themselves on our
agenda items. However, we as