SEDGWICK COUNTY
BOARD OF ZONING APPEALS
MINUTES
February 20, 2007

The Sedgwick County Board of Zoning Appeals meeting was held at 3:30 p.m. on Tuesday, February 20,
2007, in the Planning Department Conference Room, Tenth Floor of City Hall, 455 N Main, Wichita,
Kansas.

The following members were in attendance:
GRANT TIDEMANN, KATHLEEN GIDEON, DENNIS GRUENBACHER and TOM LINDSAY.

The following members were absent:
JANA MULLEN

The following Planning Department staff members were in attendance: JESS McNEEL Y, Secretary, and
YOLANDA ARBERTHA, Recording Secretary.

Other members present:
BOB PARNACOTT and GLEN WILTSE.

Tidemann We will call the County BZA meeting to order. Do we need to go over the minutes of the
last meeting?

Gruenbacher | move to approve the minutes for Nov 7, 2006 and February 6, 2007 minutes.
Lindsay Seconded.

Tidemann All in favor say aye?

Motion carried unanimously 4-0

Tidemann We would like to here from the applicant’ s agent?

Hill I think the first issue is whether or not this Board has jurisdiction to hear this case. We
suggest that you do, by virtue of the fact that the sign code specifically granted authority
to the Board of Zoning Appealsto grant variances from the provisions of the sign code.
Now the county position isthat because thereis a permissive provision contained in the
sign code, which states that on application for conditional use the board of county
commissioners may adopt provisions relating to signage or conditional uses. The county
takes that permissive provision from the sign code and says that makes it mandatory that
your conditional use permit either have sign provisionsin it, or if it does not you are
required to go get an amendment to your conditional use permit. The sign code usesthe
word “may”; it does not use the word “shall.” If you look in the Sedgwick County
Zoning code, it will tell you by definition for the purposes of zoning zone, (thisisnot a
zoning code case) but by the use of the word “shall” is always mandatory and by the use
of theword “may” it isalways permissible. So, we believe first that you have explicit
jurisdiction because the board of county commissioners when they adopted the sign code
gave you that authority. Now the other argument that the County makes is based on
zoning statues and zoning code and court decisions on zoning cases, | think we have to
understand that thisis not azoning case. The sign code adopted by the county is a part of
the building and mechanical code of the County Code book. Itisin article VI. Itisnotin
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the Zoning Code. It is not adopted by referencing the county zoning code. ItisaSign
Code not a Zoning Code. The county takes the position that you cannot hear this case
because you cannot grant, what is referred to in the case law as a use variance. | am sure
you are familiar in your zoning work that the Kansas Statues says you cannaot do anything
that contradicts the express terms of the zoning code. Thereis no such statue that applies
in your work hearing variances applications from the county Sign Code. The way | look
at it is essentialy the Board of County Commissionersdid not want to handle sign code
cases al the time and they said we have this Board of Zoning Appeals and we will let
them hear variance cases from the sign code. They gave you a part-time job that has
nothing to do with the statutory requirements, that for you to hear zoning cases or the
statutory limitations for you to hear zoning cases. Thisis a separate dea. All you areto
doisdecideif avariance from the sign code provision is areasonable thing to do. We
submit that you clearly have the jurisdiction to hear this case. Thereis another reason,
why | think you have jurisdiction. If you look at the packet today, the last page before
you get to the aeria photograph. That is aletter from Code Enforcement to another sand
supply company that has a conditional use to operate a sand extraction operation on
property zoned SF-20. | think Mr. Parnacott will agree that there is no differencein the
sign code provisions from SF-20 to Rural Residential, which is the zoning on our
property. This letter was issued December 27™; it states that your property is zoned SF-
20 Single-family district that allows for only one on-site ground sign and one building
sign limited to 8 square feet. If that istruein SF-20, it isaso truein Rural Residential.

If that istrue, which the county saysit is, then al we are asking for is what would be a
traditional areavariance. | submit to you that you have jurisdiction under one case or
another. | think you have the jurisdiction to do anything in regardsto a variance from the
sign code that is not inconsistent with the overall spirit sign code. If they are right on the
use variance argument, it appears clear that the county position is that everyone that does
business with a conditional use permit gets at lease an 8 square foot sign so we are then
here on just aareavariance. That isour position the jurisdictional issue. | would like to
get that issue resolved before we move on to the merits of whether you should give usa
variance.

Would you like for me to respond to that?
Yes, please.

Baob Parnacott, Assistant County Counselor, thisisadifficult issue. Attorneys have
different takes on this. Mr. Hill started by reciting from the County zoning code from the
proposition that may means may and shall means shall, then he goes on the say thisis not
azoning case. Thediscretion is placed with the governing body to grant alternative or
additional restrictions. So the discretion the may part of it goes to the authority of the
Board of County Commissioners, it does not go to the ability of an applicant to chose the
way he goes about getting his sign approved. Wethink that the intent of the County
Commissioners when they adopted the sign code was to create a specific procedure for
addressing sign code issues in connection with conditional uses. That isto addressit as
part of the conditional use and have it heard as part of the conditional use proceedings. If
you want to do something after the conditional use has been approved, you go back to
through the process and get it amended. Again, | admitted thisto Mr. Hill; thereis not a
clear answer here. Thisboard isnot chosen to hear these kinds of matters. It is better
resolved in the conditional use process for avariety of reasons. Also, we think that the
jurisdictional question is not as clear aswe would likeit to be. If you want to exercise
jurisdiction in this case, we will not tell you that you cannot. | think what happensis that
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you have to consider the issue in the context of the 5 criteria of the zoning variance. |
think, when you look at the last criteria you will have to make certain that you do not do
anything that is not in line with the spirit and intent of the sign code. | think when you
read that provision and contemplate that the county commissioners have created this
process that should be addressed through the conditional use process, for you to avoid
that process, isto in-effect override the legislative intent of the commissioners and do
something that is not in the spirit and intent of the sign code. Y ou will have to consider it
on its merit. Y ou need to go through your five criteria set out in your staff report and
determineif it meetsthe five criteriain order to grant the variance. If you fail to grant the
variance or deny the variance request, they will have to go back to the conditional use
process. Typically, you can appeal a BZA decision to the District Court. However, there
isalegal doctrine call exhaustion of legal remedy. Where you till have an
administrative remedy available you cannot go to District Court. In this case, evenif you
had jurisdiction to the extent that you deny the request. They are going to be required to
go before their other administrative remedies, which is the conditional use process. | will
be willing to answer any questions. There is aways the opportunity to go into closed
executive session to discuss this matter.

Hill What is the change since the first hearing?

Parnacott I do not think the facts have changed. We have had a broader understanding of the sign
code since the change. The more we get into it. The more we understand that is it not
reading like it should be and there are a few things that need be cleared up. After this
case, we will probably pursue some amendments to the sign code. When this case was
first filed, no one knew that this provision was buried in back of the sign code that
allowed for this to address the conditional use process. | will give Mr. Hill credit because
he found that section and pointed it out. Then we disagreed about what that section
meant and then we examined it from ajurisdictional standpoint. We felt that meant BZA
was not the proper forum. That was alegal provision that came to our attention and we
had to decide how to addressit.

Lindsay Who hears the conditional use?

Parnacott The MAPC would have to have a public hearing on it and make a recommendation. If
there is no protest or appeal of the MAPC decision then it is approved at that point. If
someone protests or appealsit, then it comes to the governing body. In this case, it will be
the county commissioners and they ultimately decide whether to grant the conditional use
amendment or their requested sign condition.

Hill May | respond? When Mr. Parnacott talks about having your cake and eating it to, |
think | got to point out that 346 G, which isthe portion of the sign code that talks about
the conditional use of possibilities, says that this article shall apply to conditional uses. If
you go to the first article of the sign code 6-341, it says this sign code may be referred to
asthisarticle. It'sthe entire sign code. So, the fact of the matter isthe entire sign code
appliesto abusiness on property that is subject to a conditional use. One of those
provisionsisthat you can come to the board of zoning appealsfor avariance. Now that
provision has to apply equally just as the conditional use hasto apply, Mr. Parnacott has
not addressed that argument which is the county position that everyone gets at least an
eight square foot sign. If that is correct then all we aretalking is an area variance. They
have not disputed that you have jurisdiction to grant a variance from the provisions
relating to the size of the sign or the setback or any of those things. In fact, that’s what
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they claim in their staff report; you have the authority to do. They have not disputed that
today at all. So, we believe you clearly have the jurisdiction under either the sign code or
variance.

Probably the only thing | would disagree with is the clearly adjective or adverb. | do not
think it isclear. Whenever we have statues or regulations that are unclear, we haveto
struggle to determine what the intent of the legidative body is that adopted that language.
He has some arguments that | cannot fully counter. The ultimate question alwaysin these
guestionsin this argument is what was the intention of the board of county
commissioners, and | believe the ultimate intentions was to have this address through the
conditional use process. | have one more comment. If you go back to the variance issue
or what the authority of thisboard is, it is not an authority to grant a variance from any
provision inthe sign code. You arelimited to granting a variance from the specific terms
of the signs code. What do specific terms mean? It isnot defined. Wethink it means
things you would characterize as use variances, the size and height of the sign. He does
have a point on the issue of having some signage available. Maybe he is asking for use
variance from the 8 square foot sign to the 88 square foot sign.

An areavariance.

You areright. An AreaVarianceto go from the 8 square foot that Code Enforcement is
allowing them to have without amending their CU to the 88 square foot that he has
erected and is now seeking a variance on.

So Bob, what you are saying is that you think we have the jurisdiction in regards to
looking at a bigger sign?

First | do not think the answer is clear. The jurisdictional issue should be resolved by
someone other than by your board. We can deal with thisin adifferent forum if
necessary. At thispoint, | would recommend that we entertain jurisdiction and that you
address the merit of the case. | am not going to concede that you necessarily have
jurisdiction. Sinceit is sufficiently unclear, you should go ahead and exercise
jurisdiction.

Okay, any guestion of the board? May | suggest that we take a short recess? | only want
the four of usto convene. If, in fact, we need further input from the county or Mr. Hill,
we will come back and ask for it.

Are you entering executive session? Can you identify why you are going into executive
session? Isit to deliberate on the case?

Correct.
Okay, do you think you need 15 minutes 30 minutes?
15 minutes.

What we need to do is the board member stay here and the rest of uswill leave because
right now we have no other place to send you because of the remodel.

If you are not done, come back in and ask for another 15 minutes.
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Since it has been some time since we heard the case, let’ s go back over it in a short
version like five minutes on each side. The applicant goes over his side, the county to
review their comments and then the board will take over from there.

Y ou just want the fact and the merits of the case?

Yes.

EXECUTIVE SESSION

Hill

Tidemann

Every sand pit is unique because you can only mine sand where sand isand it is not all
over the county, it is adjacent to the river primarily and areas close to theriver. Any
place that you can find sand and un-appropriated water rights, which are hard to find, that
iswhere you put a sand pit. We take the position that every sand pit location isaunique
piece of property because it has the two things that you have to have to mine sand. The
second factor is whether thereis an adverse impact on adjacent property. We submit to
you pictures that we have taken from various | ocations from the Pine Bay area and from
the nearest residentia street at Grove Court, from the neighbors house to the north which
isthe only house to the north of our property. The sign does not have and adverse visual
impact. It does not cause any traffic problems. What we hope it does is keep trucks from
going south of the entrance, which is something that we agreed to do. It isa45 miles per
hour residential street. An eight square foot sign with truck driver going 45 miles an
hour, who may not know where he is going, it will not been seen. Hardship to the
applicant, we got 2.5 million dollarsinvested in that facility. We need a sign so that our
customers know where to go when they get there. We put alarger sign than the Planning
staff approvesof but it isafirst classfacility, fully landscaped, the sign looks great. It
would be a significant hardship to us if we cannot alert our customers where we need to
go and it also helpsto tell them where not to go which is south of the entrance on Grove
street with their trucks. The fourth factor is a public interest factors, the staff originally
conceded there no adverse impact upon the public health and safety, morals, order,
convenience, prosperity, and general welfare. Then the staff saysthat it may have
negative affect on the harmonious development of the community. First off, | have no
clue what that means. The sign is only going to be there aslong as we are mining sand,
whichisamaximum of 12 years. Our CU isten years but we could get 2 administrative
adjustments on top of that time. We will probably be done with that sandpit well in
advance of the ten-year period. When the sand mining is done, the sign will come down.
That is when that property will get developed. | do not believe there is any way you can
say it is going to have a negative affect upon the harmonious devel opment of the
community. The fifth factor, does the variance conform to the spirit and intent of the sign
code? | will suggest that it does, in that, the spirit and intent of the sign codeisto allow
reasonable size signs for businesses doing what they do. If you look at property use, this
isanindustrial use. Inan industrial zone property, we clearly have aright to a 300 square
foot sign. We do not want a 300 square foot sign. We need a sign that islarge enough to
be seen by our customers. It is agood-looking sign. It will only be there for a short
period of time. Itisnot lit at night. Thereisnothing on the backside. Wethink itis
appropriate given that we have the conditional use to operate our business that the county
needs.

Bab or Jess, do you want to respond?
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McNedly Good afternoon board members, Jess McNedly with the Planning department, if you read
the staff report you will see that we recommended that you not find jurisdiction on this
case. If youwould like to hear the planning staff report on thiswe can give you that. As
you can see on the zoning map in front of you, this property iszoned “RR” and isin fact
an idand of county unincorporated area surrounded by City of Wichitaand “ SF-5" Single
Family Residentia zoning, with the exception of the small piece of “LC” zoning for the
golf pro shop that is associated with the Pine Bay neighborhood just west of the site. The
aerial photograph shows the lot lines of property. Y ou can see where the golf courseis
located. Y ou can see where the residential development istaking place. The most
affected property isimmediately west of this sign along with the property immediately
north of the site. To the east of the siteistheriver, and then on the other side of the river
isanow developing residential subdivision. Thisisthe site plan submitted by the
applicant showing where the sign isintended to go. Thiswould be the sign that was
erected. If you read your staff report, we try to make the point. If you are going to
discuss the variance criteria, this sign was put up without a permit without checking what
the sign requirement in RR zoning. It is an 88-foot square sign and of course it servesthe
purpose of identifying the business and ensuring that trucks do not head further south
than the business. We will point out that this sign has alot of blank white space. In the
previous hearing, the applicant pointed out that most other surrounding sandpitsin the
Sedgwick County area have more like 28 or 32 square feet, that is the size of one 4x8
sheet of plywood, isa common sign for sandpits. The sign that was put up without a
permit was not very narrowly tailored to its needs. Thereisalot of blank space. Itis
along aresidential street not an arterial street. It isviewed directly by “SF-5" zoned
residences. Looking at the sign from Grove Street, there is a sign that identifies that there
are trucks entering from the highway. There is some anticipation, as atruck is heading
south off the arterial street that they will be turning following thissign. Of course, you
can see the sandpit operation in the background. Thisis standing from the sign looking
north, and you can see the residential there. Thisislooking northwest of the sign, across
the golf course, you see in the foreground the residential there. Some of these are two
story residences that views across that golf course, and if the look to their east they will
seethissign. Thisislooking south into the parking lot of the golf club. Southwest of this
sign you see the building in the background, the Pro Shop and a restaurant for the golf
course. Thisislooking due west actually at atee box immediately west of Grove from the
sign. We do not see that this variance as necessary, because it could be hear by the
Planning Commission without need for a variance of the sign code. We find that the
request is not unique. It isalong aresidential street. If thiswas along an arterial street
with higher traffic volumes at higher speeds, we could see the greater need for increase
sizeand signage. Eighty-eight square feet, we find to be excessive for aresidential
street. If you look at the back of your packet, you will see aletter from a homeowner that
is not happy about thissign. That homeowner seems to fedl anegative affect on him.
We fedl thisis not appropriate sized signage in proximity to asingle-family residential
neighborhood in the City of Wichita. Hardship, we do feel eight feet could be small.
What would be more appropriate is more like a 32 square foot sign. We are trying to
bal ance the needs of the community and public interest. First off, we do not see that this
is the appropriate venue to hear a variance request that actually should go through the
conditional use process without need for avariance. Regarding Spirit and intent, it is
preferable for signage within conditiona usesto go through the public hearing processin
the MAPC and County Commission process. We do not feel that the spirit and intent of
the sign code in this case would allow an 88 square foot sign. We feel that the spirit and
intent of the sign code would be to work with the surrounding zoning and try to be
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respectful to the surrounding zoning. We do not fedl that it thisis necessary. That is our
recommendation, any questions of staff?

Does anyone have any questions?

Do you have any other letters from surrounding residents?

No, only one letter, we had a couple of phone calls.

Can you tell uswhat the phone calls were about?

When the first notice went out back in November, surrounding residents remembered the
conditional use case for the sandpit, they wanted some clarification and they both were
opposed to this size of signage in their neighborhood.

Isit because of the sign or isit because of the sandpit business?

| explained to them the only issue at hand was the size of the sign in regards to zoning
and the sign code. People were not supportive of the current size of the sign.

Any other questions of the board members? Okay Jess, thank you. What are the Board's
wishes?

I move that we hold another executive session.

Seconded.

EXECUTIVE SESSION

Gruenbacher

Lindsay
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Parnacott
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McNeely
Guenbacher

Miller

I move after reading the 5 criteriafor avariance and his response, to grant the applicant a
written statement in support of arequest for variance for the 88 square foot sign.

Seconded
Thereis no vote by Kathleen.

| would like to add to my statement. | would like to amend that the signage be taken
down at the close of the sandpit business.

Do we have an abstention? For what reason?

I know some members of the Cornegjo family.

We need avote.

Having the condition on there that the sign be tied to the business a the site.
I can make a second motion if you like?

I wrapped it all into one. We know what you mean.
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I would like the County Commissioners to address the sign code; so, we do not have
these problems down the road.

Also, wewould like you to address it because it will be an issue with our other operation
up north. We could be back here again.

I would like for you not to put the sign up until you get an approval.

We know better now.

We do have another agenda items?

Y es, we do have another item on the agenda. Y our Sedgwick County Board of Zoning
Appeals Bylaws, | passed out copies at the last meeting. It addresses your meeting date
as being the first Monday of every month. When | became the secretary of the BZA, we
had traditional meet on the first Tuesday of the month. | recommend that the County
BZA request a new set of bylaws that changes the meeting date time to the first Tuesday
of every month. We can have it ready for you at the next meeting.

What isin the by-laws now?

The by-laws state that you are to meet the first Monday of the every month.

| think that Tuesday isfine with everyone. | am sorry that | failed to get that on the
agenda.

The other dternative istheway MAPC handlesit. They set a specific date or as
determined by calendar to be approved. Isn't it something like that Dale? If that is
preferable we can draft it that way.

That is abetter way to do it and it gives flexibility.

Do we need to elect new officersfor this board? | thought we had to do that at the first
meeting of the year when we met.

The bylaws say at the first meeting after May first. So, | would assume that we wait until
May.

Technically, you served until you are replaced. Even though your term may be up, we
continue to recognize you as a legitimate member of the board of BZA unless you send in
aletter resigning then we can go to the governing body requesting them to replace you
officially.

| took my oath in January because | was Unruh'’s appointment and he was el ected two or
three years ago.

Isthere alimit on how long you can serve on this County Board?

I am showing appointments all the way through 2009.
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No, isthere alimit on how long someone can serve on this board?

No that typically is not something the county does. | know that the City does that for
some positions. We can get all that cleared up and address that next time.

I know | have been on the Colwich Planning Commission for the past 30 years.
It is up to the governing body to structure it that way.

Isthere anything else. If not, we are adjourned.

Adjourn 4:28pm
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